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On January 1, 2005, new Louisiana Civil Code articles governing Lease (the “Lease Articles”) became effective in Louisiana.  Some of the principles in these Lease Articles were taken from the old articles that had become a part of our practice, others have been changed, and still others are completely new.  In addition, the use of different words may have some impact on the way in which we understand the Lease principles that were not changed.  One way or another, the new Lease Articles will  have an impact on our practice as explained in these materials.

I.  The Inception of the New Lease Articles.


The Louisiana Law Institute has been engaged in an on-going process of revising the Louisiana Civil Code for many years. Previously, the Civil Code’s Sales Articles, its Obligations Articles, and many of its other articles have been revised by the Law Institute with outstanding success.   The current revisions of the Civil Code’s Lease Articles are the result of a Law Institute project that started in 1992.  Professor (now Dean) Symeon Symeonides was the Reporter for this project.  He was assisted by 12 practitioners and law professors.  This committee was able to draw from the work of two prior attempts to revise these articles, one by Professor Vernon Palmer.

After years of debate and drafting by the Reporter with the assistance of his Committee, and after review and modification by the Law Institute Council, these Lease Articles were introduced in the 2004 Regular Session of the Louisiana legislature by Rep. Glenn Ansardi as House Bill No. 38, and enacted as Act No. 821.  They will become effective on January 1, 2005.

These new articles will be numbered Louisiana Civil Code articles 2668 through 2729 (new Chapters 1 through 4 of Title IX of Book III of the Civil Code) (in these materials, each of these Civil Code articles will be designated as “Article ___” using its new number).  They replace old Civil Code articles 2668 through 2744 (old Chapters 1 and 2 of Title IX of Book III of the Civil Code) (these superseded articles will be referred to as “Article ___ (superseded)” in these materials).  Act 821 also enacted conforming changes to Louisiana Civil Code articles 650 and 3219, and Louisiana Revised Statutes Sections 3221 and 3259.2.
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II.  The Basics.

The Definition of Lease: Articles 2668-2670. 

A lease remains a “synallagmatic” contract under which the Lessor binds himself to give the Lessee the enjoyment of a thing for a term for the payment of rent by the Lessee.  Compare Article 2668, to Article 2669 (superseded).  “Synallagmatic” is defined in the Reporter’s Comments to Article 2668 as “bilateral.”

Now as before, a Lease is created when a piece of property (whether it is an apartment, an office, a building, a piece of empty ground, an automobile, or a video game) is given to another for a period of time in exchange for a payment or other remuneration.  It remains a personal contract, and is governed by the Civil Code articles on Obligations when it is not governed by the Lease Articles.  Article 2669 (compare Article 2668 (superseded)).

New Article 2668 states clearly the principle that generally governs our behavior in leasing today:  the parties’ agreement on the identity of the leased property and the rent to be paid are essential, but not necessarily sufficient, for a lease to come into being.  The parties must also agree on all of the other terms that are necessary under the circumstances, but most important, they must agree that an actual agreement, not a negotiation or an agreement to discuss the matter in the future, has come into existence for a lease to exist.  Article 2668.  Article 2670 (superseded) expressed this principle by providing that in addition to the thing and the price, “the consent” was necessary for the formation of a lease.  

Lease Types: Articles 2671-2672.
In Louisiana, the Lease Articles have always governed all types of leases: residential, commercial, agricultural and personal property.  For the first time, the Civil Code recognizes that there are categories other than (i) the lease of houses and movables (one category), and (2) the lease of predial or country estates (the other prior category).  Article 2676 (superseded).  Article 2671 defines a residential lease as “residential” when the leased property is to be “occupied as a dwelling,” “agricultural” when the leased property is to be “used for agricultural purposes,” “commercial” when the property is “to be used for business or commercial purposes,” and “consumer” when the property is movable and is “intended for the lessee’s personal or familial use outside his trade or profession.”  

These definitions can be significant because the Civil Code now treats residential and consumer leases differently from other types of leases, and particularly in the warranties area, grants residential tenants more protection than it gives commercial tenants.  Please note that the lease of an entire apartment building appears to be within the definition of both a “residential” lease and a “commercial” lease since Article 2671 does not specify that a lease is “residential” only if it is to be occupied as a dwelling by the tenant or one of his family member.  One would hope that the Courts construing this rule will consider leases of apartment complexes as a business venture, and not for occupancy, to be “commercial” rather than “residential.”  Consequently, lessors of entire apartment buildings or other properties in which the lessee will not occupy the property but will turn around and lease it to others should include a self-serving statement that the lessee shall  not use the premises as the lessee’s residence and that as between lessor and lessee, the lease will be deemed and construed to be a commercial rather than a residential lease.

Again, for the first time, the Civil Code states expressly that a mineral lease is governed by the Mineral Code, not the Lease Articles. Article 2672.  As noted in the Reporter’s Comments to Article 2672, the Lease Articles may apply in a supplementary fashion to issues not answered by the Mineral Code, although those comments indicate that the other Civil Code articles will apply more directly since a Mineral Lease is a real right, unlike a Lease Code lease (which is referred to in La. R.S.  SEQ CHAPTER \h \r 1§9:2721 as a “surface lease”).

The Form: Art. 2681. 


As has been the law in Louisiana since the 1800’s, a lease may be oral or written.  Article 2681.   Article 2681 now includes the public records rule for immovables, which is still also set out in La. R.S.  SEQ CHAPTER \h \r 1§9:2721 with respect to all transactions with respect to immovable property.  Article 2681 states that a lease of immovable property is not binding on third persons until filed for record in the manner prescribed by law (La. R.S.  SEQ CHAPTER \h \r 1§ SEQ CHAPTER \h \r 1§9:2721 and 9:2721.1 prescribe that a lease or extract of lease must be filed for registry in the office of the parish recorder of the parish where the immovable is located). 

Novation:  Art. 2726.

Under Article 2726, an amendment to a provision of a lease “that is made without the intent to effect a novation does not create a new lease.”  This principle had no prior expression in the Lease Articles, but it merely states established law.  However, if a Lease is amended at the end of its term to extend the term, the parties will have trouble arguing that as to third parties, a new lease was not created with respect to the extension period just because they did not mean to create a new lease with respect to that period.

III.  Essential Elements.
The Thing: Arts. 2673-2674.  

Article 2673 condenses Articles 2678 (superseded) and 2679 (superseded) to provide that corporeal as well as incorporeal property – anything that can be owned – may be leased.  However, one cannot lease property that cannot be “used without being destroyed by that very use” and property whose lease is prohibited by law.  

It has traditionally been very hard to find a lease of a right of toll (an example of a lease of an incorporeal given in Article 2679 (superseded)) or other incorporeal (interestingly, the Reporter points out that a lease of a credit is no longer prohibited).  In fact, some members of the committee wondered whether it was necessary to retain this concept.  However, in this summer’s Louisiana Supreme Court case of Richard v. Hall, 874 So.2d 131 (La. 2004), the Louisiana Supreme Court found that the lease of hunting rights over unspecified property (a “duck lease”) was just such a lease of an incorporeal – a holding that was necessary for application of Louisiana’s Recreational Use Immunity Statute.  This demonstrates that one never knows when an antique, theoretical principle will find a modern, practical application.

As has always been the case, Article 2674 preserves the rule that a lease of property that the lessor does not own “may nevertheless be binding on the parties.”  The Lease Articles do not preserve Article 2681 (superseded)’s statement that if one leases something that he does not own, he must not do so for a use other than its ordinary use.  If the owner of the leased property has agreed that it can be subleased for another purpose, then why should the Civil Code say otherwise?  Article 2674 has also omitted Article 2682 (superseded)’s statement that the sublessor warrants peaceable possession to his sublessee as against the claim of the owner.  The warranty of peaceable (now peaceful) possession is a part of all leases, not just the lease of  property not owned by its lessor.

The Rent: Arts. 2675-2677.  


Adding the words, “services, or other performances,” Article 2675 states the accepted understanding that rent may consist not only of money, but also of “commodities, fruits, services, or other performances sufficient to support an onerous contract.”  Of course, if there is no rent, there is no lease.  The courts have stated that $1.00 a year is not rent, but that the rent “must be serious and not out of proportion to the thing’s value.”  Arnold v. Board of Levee Commissioners of Orleans Levee District, 366 So.2d 1321 (La. 1978) (obligation to build and maintain building was sufficient “rent”).


Article 2676 may be based on Articles 2671 (superseded) and 2672 (superseded), but it has changed these articles considerably.  The first paragraph sticks to the statement that the rent must be certain or determinable through a method agreed by the parties and “may also be fixed by a third person designated by them.”   Consistent with Article 2672 (superseded), the second paragraph confirms that if the method established by the parties proves unworkable or if the third person will not fix the rent, then “there is no lease.”

The third paragraph of Article 2676, however, brings us to a new world in which rent can be determined by the court “in accordance with the intent of the parties” if  the rent has been established once “and thereafter is subject to redetermination either by a designated third person or through a method agreed to by the parties, but the third person is unwilling or unable to fix the rent or the agreed method proves unworkable.”  Thus, if the rent has been established once, but its method of redetermination does not work, a party can go to the court for a reformation, so to speak, of the lease’s rent provisions to effectuate the parties’ intent.  Presumably, Article 2676 will apply to renewal terms, with their “market rate” calculations, and to other periodic rent calculations.

The Term:  Arts. 2678-2680; Arts. 2721-2729.


Article 2678 states the principles, implicit in the older Articles, that “The lease will be for a term,” and “[i]ts duration may be agreed to by the parties or supplied by law.”  It then uses new terminology to explain that the term may be either (i) “fixed,” which is terminating on a designated date or the occurrence of a designated event fixed in advance, or (ii) “indeterminate.”   A lease that provides that it will terminate at the end of a year or on the thirtieth (30th) day after Mardi Gras, for example, will be considered a Lease for a “fixed” term, whereas a lease that provides that it will end when a party gives the other notice of termination is “indeterminate.”


As the Reporter notes in his comments to Articles 2678 and 2679, in Louisiana, perpetual leases are considered void.  For the first time, the Louisiana Civil Code (Article 2679) expressly places a ninety-nine (99) year time limitation on the duration of leases.  This was the longest duration that had ever been approved by a Louisiana court, and ninety-nine (99) years had become customary for Louisiana leases with the longest terms.  See State v. Board of Adm'rs of Tulane Education Fund, 125 La. 432, 51 So. 483 (1910) (upholding the validity of a ninety‑nine (99) year lease).  If the term is longer than ninety-nine (99) years, the court is directed to reduce the term to ninety-nine (99) years.  Article 2679.  Please note that the “term” or “duration” of the lease consists of the initial term and all renewal or option periods – unless at the time of the renewal, both parties agree to the renewal (thus effectively creating a new lease with a new duration).


The last sentence of Article 2679 clarifies that if the length of the Lease’s term depends solely on the will of one of the parties, and if the parties have not agreed on a maximum term, then the Lease will be considered to be without duration (it will be “indeterminate”), and its duration will be supplied by Article 2680.   


Article 2680, which governs the duration of a lease when the parties have not agreed on its term, Articles 2721-2723, which deal with the reconduction of leases, and Articles 2727 - 2729, which prescribe the manner of terminating leases without a term (indeterminate leases)(as well as some written leases, contrary to their terms, as will be discussed later), change the law in major ways.  

Article 2680  states that an agricultural lease will be from year to year (this is not new, see Article 2687 (superseded)), any other lease of an immovable or of a mobile home  will be from month to month (again, this is not new, see Article 2685), and a lease of other movables “will be from day to day, unless the rent was fixed by longer or shorter periods, in which case the term shall be one such period, not to exceed one month.”  The fixing of the duration of a lease of movables (other than movables used as residences) as a day to day lease is new – it remains to be seen whether this day to day provision will satisfy the needs of parties that lease movables but don’t fix the duration of their lease.  


Similarly, Articles 2721-2723 prescribe different periods of holding over for the different types of leases, as well as reconduction periods that roughly correspond to the durations set out in Article 2680 for each type of lease: 

(i) For an agricultural lease to reconduct, the lessee must remain in possession without opposition by the lessor for thirty (30) days (Article 2721).  This reconduction is from year to year, “unless the parties intended a different term which, according to local custom or usage, is observed in leases of the same type” (Article 2722) (these same periods were provided in Article 2688 (superseded)).

(ii) For any other type of lease with a fixed term that is longer than a week, the lessee must remain in possession without opposition by the lessor for one week (Article 2721).  This reconduction is either (x) from month to month if the lease had a fixed term that was a month or longer (this was basically the rule that applied by virtue of Article 2689 (superseded) and 2686 (superseded), except as noted below), or (y) from day to day, if the Lease had a term that was shorter than a month and at least a day (Article 2723).

(iii) For a lease with a fixed term that is shorter than a week, the lessee must remain in possession without opposition by the lessor for one day.  This reconduction is either (x) from day to day, if the lease had a term that was shorter than a month and at least a day, or (y) “for periods equal to the expired term” if the term was less than a day (Article 2723).  

Article 2724 now states what Louisiana practitioners understood to be the law with respect to reconducted leases although it was never before explicit in the Civil Code:  When a lease is reconducted, all of its provisions continue in effect. 


Like the rules with respect to the duration and reconduction of leases, the new Lease Articles have changed the rules with respect to the time at which the lessor or the lessee must notify other of the termination of a lease that has been reconducted or whose duration is governed by the Lease Articles rather than the written lease (and under Article 2718, if there is a lease that permits a party to terminate by shorter notice before the expiration of the fixed term).  Under the old Lease Articles, there was only one termination rule, established by Article 2686 (superseded): if the Lease’s duration was not fixed, then “the party desiring to put an end to it must give notice in writing to the other at least ten (10) days before the expiration of the month, which has begun to run.”  Except in the case of tender of possession by the lessee under Article 2729 (the lessor should realize that the lessee’s delivery of the leased property to him means that the lessee intends to terminate the Lease, and Article 2729 now says so), a notice of termination given by either party must still be given and must still be in writing if the leased property is an immovable or a movable used as a residence (Article 2727 and 2729).  However, there are now four (4) rules that govern the timing of this notice (Article 2728).  The new rules that govern the minimum time for a notice to terminate a lease (other than automatic termination at the end of a fixed term) are as follows (Article 2728):

(i) “In a lease whose term is measured by a period longer than a month,” then the notice must be given no later than thirty (30) “calendar” days before the end of “that period” (the old Lease Articles have no corresponding provisions).

(ii) If the Lease is month-to-month, then the notice must be given ten (10) “calendar” days before the end of “that month” (please note that the term, “calendar,” is not used in any of the Lease Articles other than Article 2728).

(iii) If the Lease term is equal to or longer than a week but shorter than a month, the notice must be given “five calendar days before the end of that period.”

(iv) If the Lease term is shorter than a week, then the notice may be given at any time period to the expiration of this term.

These provisions emphasize the importance of a written lease that clearly sets out the lease term.  However, if this written lease gives either party the right to terminate, then Article 2718, discussed below, may overcome the parties’ written agreement on the timing of this notice of termination and its form.  

Please note that Article 2728 is the only Lease Article that uses the term “calendar,” and the new Lease Articles do not define “month-to-month” lease.  Consequently, it is not clear (i) whether a lease that is reconducted from month to month continues from the old termination date to the day immediately preceding the same date of the next month, or whether it continues from the first of the next month to the last day of the next month (this would seem to be the preferable result since it is a more easily managed meaning of “month-to-month”), or (ii) whether the notice of termination can be given ten days before the before the date immediately preceding the date that corresponds to the old termination date of the next month or ten days before the last day of the next month (this would appear to be the more conservative approach until the meaning of the new Lease Articles is resolved by the courts).

Under Article 2725, if the lease contains an extension option, and this option is exercised, then the lease continues for the term and under the other provisions set out in the option.  Although this Article is new, it states the current law and practice.

III. The Parties’ Obligations.

The Lessor’s Obligations: Arts. 2682, 2684-85, 2689, 2690-91, 2693, 


The Lessor has three principal obligations in new Article 2682 that correspond to its three obligations that arose from the nature of the contract under Article 2692 (superseded):  (1) the obligation to deliver the leased property to the lessee; (2) the obligation to maintain the leased property “in a condition suitable for the purpose for which it was leased” (compare “in a condition such as to serve for the use for which it is hired” in Article 2692 (superseded)); and (3) the obligation “to protect the lessee’s peaceful possession for the duration of the lease” (compare “peaceable possession” in Article 2692 (superseded), which was deemed archaic).   The changes in language should not, and were not meant to, effect a change in the law.


The Lessor’s delivery obligations are expanded in Article 2684 to an obligation to deliver the leased property “at the agreed time and in good condition suitable for the purpose for which it was leased” (compare Article 2693 (superseded), which required that the property be delivered “in good condition and free from any repairs”).  Unlike Article 2701 (superseded), which required an abatement of rent only if the leased premises were stated to be of a greater extent that they actually were, Article 2685 requires an adjustment between the parties in accordance with the Sales Articles “[i]f the leased thing is an immovable and its extent differs from that which was agreed upon.”   The Reporter explains that this Article deals not just with the size, but also with the agreed “extent” of immovables.  Article 2685 may also require a rent abatement not only when the lessor has misrepresented the property’s extent as in the case of the prior law, but also when the lessee has merely misunderstood it -- although the better interpretation would be that an adjustment in rent will not be granted unless both parties thought that the leased immovable had a greater “extent” than it, in fact, possessed.  


The lessor’s and lessee’s repair obligations mirror the lessor’s delivery obligations, and in their simplification, they have been changed from those in the prior Lease Articles.  Article 2691 requires that during the term, the lessor make “all repairs that become necessary to maintain the thing in a condition suitable for the purpose for which it was leased, except those for which the lessee is responsible.”  Article 2692 (also discussed under Lessee’s Obligations below) makes the lessee responsible only for damage “caused by his fault or that of persons who, with his consent, are on the premises or use the thing, and to repair any deterioration resulting from his or their use, to the extent it exceeds the normal or agreed use of the thing.”  Articles 2715 and 2716 (superseded) placed the burden of a great many other types of repairs on the lessee, including necessary repairs to windows, shutters, partitions, locks and hinges, window glass (unless damaged by hail storm or other “inevitable accident”), and other “repairs which it is incumbent on lessees to make.”  Article 2715 (superseded) did not ask the question whether the window, lock, or shutter had been broken by a member of the lessee’s family or by a total stranger – if an item in everyday use was broken, then the lessee was expected to fix that item.  This is no longer the rule.  

Under Articles 2691 and 2692, the lessor must now make all necessary repairs to the leased premises, unless he can show that the lessee, his family member, or someone to whom he gave custody of the property necessitated the repair, or unless there is an actual agreement that imposes the repair obligation on the lessee.  Article 2692 also indicates that the lessor will have the burden of making repairs necessitated by ordinary wear and tear, again, unless there is an agreement to the contrary.   


Article 2693, like Article 2700 (superseded), gives the lessor the right to make the repairs that he is required to make during the term of the lease if they cannot be postponed until the end of the term, even if the lessee must suffer inconvenience or loss of use of the leased property.  Unlike Article 2700 (superseded), however, Article 2693 does not give the lessor a one-month grace period to make these repairs because, as the Reporter noted, a lease may be much shorter than a month.  Article 2693 does not require that the lessee be dispossessed before rent abatement is appropriate, and it permits a court to dissolve the lease by reason of the repairs as follows: “In such a case [if the repair causes the lessee to suffer inconvenience or loss of use of the thing], the lessee may obtain a reduction or abatement of the rent or a dissolution of the lease, depending on all of the circumstances, including each party’s fault or responsibility for the repair, the length of the repair period, and the extent of the loss of use.”  


Article 2689 carries over the requirements of Article 2702 (superseded) that the lessor pay all “taxes, assessments, and other charges that burden the thing, except those that arise from the use of the thing by the lessee.”   Article 2702 (superseded) described these charges as “real charges,” and the Reporter comments that sewerage fees and water use fees that depend on the degree of the lessee’s use will not “automatically” be borne by the lessor.  One hopes that in the absence of a written lease provision apportioning utility charges, a court will seek the parties’ intent rather than relying on Article 2689 to impose these charges on the lessor as a matter of law.   In addition, superseded Article 2702 stipulated that the taxes were imposed on the Lessor unless otherwise stipulated, and the current enactment does not carry over the phrase recognizing that the parties can contract contrary to this provision.  However, the reporter notes that this phrase was considered unnecessary.

The Lessee’s Obligations: Arts. 2683, 2673.


Article 2683 achieves a symmetry of basic obligations by giving the lessee three principal obligations, like the lessor.  To accomplish this, it combines the lessee’s two pre-existing basic obligations under Article 2710 (superseded), with his obligation of returning the leased property under Articles 2719 and 2720 (superseded) as follows:  (1) the lessee must pay the rent in accordance with the agreed terms; (2) the lessee must use the leased property as a “prudent administrator and in accordance with the purpose for which it was leased” (compare “enjoy the thing leased as a good administrator, according to the use for which it was intended by the lease” in Article 2710(1.)(superseded)); and (3) the lessee must return the leased property “at the end of the lease in a condition that is the same as it was when the thing was delivered to him, except for normal wear and tear or as otherwise provided hereafter.”  Article 2683 omits the long-ignored inventory provisions of Articles 2719 and 2720 (superseded), and also omits the presumption that if there is no inventory on return of the leased property, the leased property is presumed to have been delivered in good condition.  It retains the “wear and tear” exception that was a part of Article 2719 (superseded), with other Lease Articles expanding it as described below.   


If the Lessee misuses the leased property, Article 2686 (discussed below) provides the lessor with the express remedies of an injunction, lease dissolution, and damages.  Article 2687 explains that the lessee’s liability extends to damage to the leased property caused “by his own fault or that of a person who, with his consent, is on the premises or uses the thing.”  This Article mirrors the concept inherent in Articles 2721-22 (superseded) that a lessee should be liable only for damage caused by his own fault or the fault of those to whom he has entrusted the leased property (although the word “only” is omitted as having only symbolic significance, according to the Reporter), but it ignores the more modern concept (approached in La. R.S.  SEQ CHAPTER \h \r 1§9:3221 and the 1996 revisions to La. Civ. Code art. 2322) that the lessor has delivered physical possession of the leased property to the lessee, and the lessee perhaps should be in a better position to be guard it from damage.  In his revisions, the Reporter comments that the lessee is not responsible for damage caused by trespassers or other persons who use the leased property without the lessee’s consent.  Like most of the Lease Articles, Article 2687 is suppletive, and applies only in the absence of a written lease provision to the contrary.  


Consistent with Article 2687, the lessee’s repair obligations no longer extend to windows, shutters, partitions, locks and hinges, window glass (unless by hail storm or other “inevitable accident”), and other “repairs which it is incumbent on lessees to make.” Articles 2715 and 2716 (superseded). Article 2692 (discussed above in conjunction with Lessor’s Obligations) makes the lessee responsible only for damage “caused by his fault or that of persons who, with his consent, are on the premises or use the thing, and to repair any deterioration resulting from his or their use, to the extent it exceeds the normal or agreed use of the thing.”   Again, this rule governs only if there is no agreement between the parties to the contrary.


These new Lease Articles make it very important that lessors that intend the lessee to be responsible for some or all repairs, maintenance, and replacements have a written lease that sets out clearly the lessee’s repair, replacement, and maintenance obligations. Otherwise, the lessor will be obligated to make all repairs, replacements, and maintenance (and presumably for the damage caused by his failure except in some limited circumstances) unless he can show both (a) that the lessee or invitees have necessitated the repair, replacement, or maintenance and (b) that the repair, replacement or maintenance was not the result of normal wear and tear.  Please note also that a clause imposing these obligations on the lessee may not relieve the lessor from liability in residential leases.


A new provision, Article 2688, obligates the lessee to notify the lessor “without delay” when the leased property has been damaged or requires repair or when his possession has been disturbed  by a third person, and establishes that “The lessor is entitled to damages sustained as a result of the lessee’s failure to perform this obligation.”   The Reporter notes that the prior Articles 2724 and (superseded) applied only to encroachments and only to agricultural leases.  Please note that this notice obligation appears to require notice whether the repairs are to be performed by the lessee or the lessor, although the lessor would probably not be damaged in most cases if the repairs are promptly performed by the lessee.  A lessee should therefore consider stating in his lease that he is not obligated to notify the lessor of repairs that are the lessee’s responsibility.
The Lessor’s Rights if the Lessee Does not Perform its Obligations: Arts. 2719, 2686; 2693.


Generally, if a party to a lease does not perform its obligations, the other party may obtain the dissolution of the lease to the extent permitted under the obligations articles. Article 2719.   Article 2719 restates the principles set out in Article 2729 (superseded)), but omits Article 2729 (superseded)’s statement that in a lease dissolution proceeding, the judge is not permitted to order a delay to permit the other party additional time to perform (see La. Civ. Code art. 2013).  

If the Lessee uses the leased property for a purpose other than the intended purpose, or in a way that may damage the leased property, Article 2686 permits the lessor to obtain an injunction (the Reporter comments that the injunction may be without a showing of irreparable harm), a dissolution of the lease (presumably under La. Civ. Code arts. 2013-2028, which will mean judicial dissolution unless the parties have agreed that notice of termination may be given upon default – the word “dissolution” was also used in Article 2711 (superseded)), and his damages.  Former Article 2711 (superseded) required that a loss have been sustained by the lessor, but this requirement has not been carried over to the new Lease Articles. 

The Lessee’s Rights if the Lessor Does not Perform its Obligations:  Art. 2694.


If the lessor does not make the “necessary repairs” that are his obligation within a “reasonable time after demand by the lessee,” the lessee may make them and either demand immediate reimbursement of the amount spent or apply that amount to the rent, “but only to the extent that the repair was necessary and the expended amount was reasonable.”   Article 2694.   Article 2694 changes the law by requiring that the repairs be “necessary,” rather than “indispensable” as required under Article 2694 (superseded)(although this change of wording may not prove significant since both terms are subjective), giving the lessor a “reasonable time” to make the repair (although this was implicit in Article 2694 (superseded)’s requirement that the lessor have “refused or neglected” to make the repair before the lessee was permitted to make the repair at the lessor’s expense), and giving the lessee the right to require the lessor to reimburse the lessee “immediately,” which will permit lessees with little time left on their leases to receive reimbursement for potentially expensive repairs made at the lessor’s expense.

Accessions (Alterations, Additions, and Attachments):  Arts. 2690; 2695 

Article 2690 prohibits the lessor from altering the leased property (this is consistent with Article 2698 (superseded)).  The Lease Articles do not address directly the lessee’s right to alter the leased property, except that an alteration by the lessee may violate the lessee’s obligation to use the leased premises properly (Articles 2683(2), 2686, and 2687).  

If the lessee does make improvements to the leased property, under the new Lease Articles, the parties will no longer be subjected to the Civil Code’s accession articles, La. Civ. Code arts. 490-515. These accession articles previously required the lessor to reimburse the lessee for improvements that he made to the premises if the lessor was required or elected to keep them (La. Civ. Code arts. 495, 496, 497, and 510), unless these improvements took the form of a building or other construction.  In that case, under La. Civ. Code art. 493, if the lessor demanded that the building or other construction be removed and it was not removed within 90 days, then the lessor could retain the building or other construction without paying for it.   

Article 2695 takes the same approach with respect to all improvements made by a lessee that La. Civ. Code 493 takes with respect to buildings and other constructions.  Under Article 2695, upon the termination of the lease (if there is no contrary agreement):

(1) The lessee may remove all of his improvements, but he must restore the leased property to its condition before the improvements were made.

(2) If the lessee does not remove the improvements, the lessor may (a) take ownership of the improvement by reimbursing the lessee for the lesser of their costs or the enhanced value of the leased property, or (b) demand that the lessee remove the improvements within a reasonable time and restore the leased property to its prior condition.  If the lessee fails to do so, the lessor may either (i) remove the improvements and restore the property at the lessee’s expense, or (ii) take ownership of the improvements with no obligation to reimburse the lessee.  However, to take ownership of the improvements, the lessor must provide additional notice to the lessee by certified mail after the expiration of the time given the lessee to remove the improvements.  
Please note also that the lessor should always provide a specific time period for removal of the improvements in his notice given under (2)(b) above, and he must assure that this time period is “reasonable.”  Article 2695 concludes by establishing that until the lessor becomes the owner of the improvements by the procedures set out in (2)(b) above, the lessee is the owner of the improvements and is “solely responsible for any harm caused by the improvements.”  This shifts to the lessee what is otherwise a significant burden placed on the lessor under the repair and maintenance Lease Articles and the warranty Lease Articles.  

  A lessor and lessee that contemplate significant improvements during the term should supersede Article 2695 by providing for the disposition of the improvements at the end of the term in their written lease.  Please note that Article 2695, unlike most of the other Lease Articles, expressly provides that it applies only “[i]n the absence of contrary agreement.”  This does not mean that the other articles govern in the face of a contrary agreement, but, as the Reporter notices in his comments to this Article, this principle was emphasized in this Article because the parties’ agreement may be made, not only at the beginning of the term, but also at the time the lessor consents to the improvements, or at another time. 

The Lessor’s Warranty of Condition:  Arts. 2696-2702.

Under the new Lease Articles, the lessor’s warranties are as extensive as they were under the old articles.  The lessee’s right to waive these warranties has been put into the Civil Code, but has been limited significantly and in ways not previously recognized in the jurisprudence.

Articles 2696 and 2697 set out the lessor’s basic warranties with respect to the property’s condition as follows (what follows is a direct quote of the new Articles):

 
Art. 2696. Warranty against vices or defects

The lessor warrants the lessee that the thing is suitable for the purpose for which it was leased and that it is free of vices or defects that prevent its use for that purpose.

This warranty also extends to vices or defects that arise after the delivery of the thing and are not attributable to the fault of the lessee.

Art. 2697. Warranty for unknown vices or defects

The warranty provided in the preceding Article also encompasses vices or defects that are not known to the lessor.

However, if the lessee knows of such vices or defects and fails to notify the lessor, the lessee's recovery for breach of warranty may be reduced accordingly.

The fundamental concepts expressed in these articles are not new.  In Article 2695 (superseded), the lessor “guaranteed” the lessee and agreed to “indemnify” the lessee against all loss caused by the vices or defects that might prevent the leased property’s use, even if the lessor knew nothing of these vices or defects, and even if they arose after the lease commenced, as long as the lessee did not cause them.  However, Article 2695 imposes what is effectively strict liability on the lessor.  Although the language of new Articles 2696 and 2697 is closer to the contract concepts of warranty than the “guaranty” and “indemnify” language of old Article 2695 (superseded)), the concepts set out in Articles 2696 and 2697 are arguably not consistent with La. R.S.  SEQ CHAPTER \h \r 1§9:3221 or with the 1996 revisions to La. Civ. Code art. 2322, which impose liability on an lessor or owner, respectively, only upon a showing that he knew or should have known in the exercise of reasonable care of the defect and failed to remedy it within a reasonable time.  However, the policy decision made in promulgating Articles 2696 and 2697, which govern leases in which the lessor’s warranty of condition has not been waived, was that the old “strict warranty” standards should still apply when a lessor knowingly gives another possession of his property without an express agreement by the lessee to be responsible for that property.  In these circumstances, the lessor should remain liable for defects, whether or not he knows of them.


 Article 2697 does add a new obligation on the part of the lessee.  The lessee must notify the lessor if the lessee learns of the vice or defect and fails to notify the lessor.  If the lessee does not notify the lessor, then the lessee’s recovery for breach of warranty will be “reduced.”  The courts will have to decide how Article 2697 will work when read in conjunction with Article 2688, which obligates the lessee to notify the lessor “without delay” when the leased property has been damaged or requires repair and provides that the lessor is entitled to the damages that he sustains as a result of the lessee’s failure to give this notice. 


Article 2698 establishes that in a residential lease, the warranties under Articles 2696 and 2697 apply to “all persons that reside in the premises in accordance with the lease.”  This is a new provision, but not a new concept.


As pointed out above, most of the Lease Articles govern the parties’ rights only if there is no agreement to the contrary.  The lessor’s warranties are an exception to that rule.  Article 2699 establishes for the first time in the Civil Code the extent to which the lessor’s warranties with respect to the condition of the property can be waived  as a matter of law as follows (Article 2699 is quoted verbatim below):

Art. 2699. Waiver of warranty for vices or defects

The warranty provided in the preceding Articles may be waived, but only by clear and unambiguous language that is brought to the attention of the lessee.

Nevertheless, a waiver of warranty is ineffective:

(1) To the extent it pertains to vices or defects of which the lessee did not know and the lessor knew or should have known;

(2) To the extent it is contrary to the provisions of Article 2004;  or

(3) In a residential or consumer lease, to the extent it purports to waive the warranty for vices or defects that seriously affect health or safety.
Although the old Lease Articles did not recognize that the lessor’s warranties of condition could be waived by the lessee, in Louisiana National Leasing Corporation v. ADF Service, Inc., 377 So.2d 92 (La. 1979), the Louisiana Supreme Court made clear that “since it is not expressly or impliedly prohibited by law to waive implied warranties by disclaiming liability for vices and defects in the leased object while retaining the right to collect rentals for the entire term of the lease, it is not against public policy.” 377 So. 2d. at 95.  The court then determined whether the waiver was valid by putting it to the test of Prince v. Paretti Pontiac Co., 281 So.2d 112 (La. 1972), which governed the validity of waivers of warranties in sales transactions before the waiver validity test was codified in Article 2548 of the 1993 Sales Articles:  (1) whether it was contained in the written lease, (2) whether it was in clear and unambiguous language, and (3) whether it had it been brought to the lessee’s attention.  The court found that a waiver of the implied warranties of condition that satisfied each of these tests was an effective waiver of these implied warranties.  See also, Angelle v. Energy Builders Co., Inc., 496 So.2d 509 (La.App. 1st Cir. 1986).  This same test was carried over into the preamble Article 2699.  


In addition to these old tests, three new tests were added in Article 2699.  First, under Article 2669(1), a lessor’s warranty cannot be waived with respect to vices or defects of which the lessee did not know and the lessee knew or should have known – compare this to La. Civ. Code art. 2548’s exclusion of qualities declared by the seller that the seller knows that the sold item does not have.  Article 2699(1) prohibits lessees from waiving warranties with respect to defects unknown to the lessee if they should have been known to the lessor (a species of negligence), whereas Article 2548 prohibits the buyer from waiving defects presumably unknown to the buyer on the ground that the seller has misled the buyer by actively declaring that the property does not have these defects while knowing that his declarations are inaccurate (a species of fraud).   However, the approach taken by Article 2699(1) is consistent with La. R.S.  SEQ CHAPTER \h \r 1§9:3221 and La. Civ. Code art. 2322 and the policies underlying that legislation.  


Second, under Article 2699(2), La. Civ. Code art. 2004 cannot be violated.  Article 2004 precludes waivers by one party of the other’s intentional or gross fault and of limitations of liability for one party’s causing physical injury to another party, and states that it overrides all agreements to the contrary.  This is not a new rule.


  Third, and completely new, under Article 2699(3), in a residential or consumer lease, a waiver by the lessee will not be given effect to the extent that it purports to waive vices or defects that “seriously affect health or safety.”  Article 2699(3) does not attempt to define these vices or defects, but since complaints are seldom voiced except when an injury occurs, it is likely that all defects will be argued be defects that affect health or safety.


Article 2699 has made it even more important for lessors to include waivers of warranties in their leases (even residential leases), to assure that these waivers are written in clear and unambiguous language, and to assure that these waivers are brought to the attention of the lessee.  Set out below is language that I have used in commercial leases:

Tenant hereby ACCEPTS THE LEASED PREMISES AS BEING IN A CONDITON SUITABLE FOR USE AS __________, ASSUMES ALL RESPONSIBILITY FOR the CONDITION OF THE LEASED PREMISES DURING THE TERM, AGREES TO PERFORM ALL REPAIRS AND MAINTENANCE AS PROVIDED IN sECTION __ OF THIS lEASE, AND waives all representations and warranties on the part of Landlord, whether express or implied, including, without limitation, all warranties that the Leased Premises are free from VICES, defects or deficiencies, whether hidden or apparent, and all warranties under La. Civ. Code arts. 2682, 2684, 2691, 2696-2699, or any other provision of Louisiana law in which there is an express or implied warranty or obligation on the part of Landlord that is not set out in this Lease, but only to the extent not prohibited by Louisiana law.

_______  iNITIALS OF TENANT
To the extent that there are particular concerns with respect to the condition of the property or the lessee is to perform work on the property to bring it to the a suitable condition, then this should be expressly set out in the lease.  However, under Article 2699, a conservative lessor should not lease premises that can be used by any person as a residence if it is not free from defects that might affect health or safety, even if the lessee wishes to make the repairs in return for a rent abatement.

The Lessor’s Warranty of Peaceable Possession:  Arts. 2700-2702. 


Article 2700 states that the lessor warrants his lessee’s “peaceful possession” of the leased property “against any disturbance caused by a person who asserts ownership, or right to possession of, or any other right” in the property.  The old Lease Articles did not state the warranty of “peaceable possession” with such clarity, and the old Lease Articles contained no provision that corresponded directly to Article 2700.  Whether this statement will be construed to encompass title defects that disturb possession only in a marketability sense remains to be seen.  However, in accordance with Article 2703 (superseded), under Article 2702, the lessor is not required to protect the lessee’s possession against a disturbance caused by a person that does not claim a right in the leased property, such as a trespasser.  

The second paragraph of Article 2700 clarifies that at least in a residential lease, a tangible disturbance of possession is contemplated since it provides that the lessor will be liable in breach of warranty for a disturbance caused by a person who has access to the leased property with the lessor’s consent or occupies adjacent property that belongs to the lessor (the phrase “peaceful possession” indicates that a physical take-over of the property will not be necessary for a breach of this warranty to occur – noise or other disturbances by neighboring tenants of the same lessor may arguably cause a breach of the lessor’s warranty).  This assumes that the lessor has control over his other tenants – an assumption that may be flawed given the time required for a lessor to exercise lease default remedies.  However, Article 2700 places new importance on including provisions in residential leases prohibiting tenants from disturbing other tenants and permitting the lessor to exercise immediate remedies if such a disturbance occurs.


Article 2701 requires that the lessor take “all steps necessary” to protect the lessee’s possession against any of the disturbances described in Article 2700 as soon as the lessor is informed of the disturbance.  This requirement is broader than the old Lease Articles, which simply provided that if the third party succeeded in having the lessee evicted, then the lessor was liable in damages.  Because what constitutes a disturbance of peaceful possession is broader in Article 2700, an eviction may not result from the disturbance.  Hence, the new Article 2701 imposes obligations (and the possibility of damages) on the lessor if he fails to take “all necessary steps” before the disturbance reaches the point of forcing the lessee to leave the leased property. If the lessor fails to take these steps, the lessee may file an action against the person causing the disturbance without hurting his right to proceed against the lessor for breach of warranty.  In addition, if a third party sues the lessee asserting a right in the leased property, the lessee may bring the lessor into the action and be dismissed from it.  This last right is consistent with Article 2704 (superseded).  If the third party creating the disturbance does not claim a right in the leased property, however, the lessor need not take any action, and the lessee must sue the trespasser for his own damages. Article 2702.

Lessee’s Payment of Rent: Arts. 2703-06.



Article 2703 is new and for the first time establishes that the rent is always due in advance unless the parties provide otherwise or the local usage or custom is otherwise.  The rent is either due in a lump sum at the beginning of the term, or, (and this assumes a contrary agreement, usage, or custom) if the rent is payable throughout the term at fixed intervals, it is payable at the beginning of each such interval.  In other words, if the lease provides for monthly rent, but does not state when it is paid, then it will be paid monthly in advance unless the parties have a history of paying in arrears or the other leases of that kind in that community are customarily paid in arrears.  Article 2703 also establishes for the first time that the rent is payable at the address provided by the lessor or, if no such address is provided, at the lessee’s address.  


Article 2704 is a potentially unfortunate departure from prior law.  Former Article 2712 (superseded) provided that if the lessee failed to pay the rent when due, the lessor had the right to expel the lessee from the property – thus to take immediate advantage of the summary eviction remedies of La. Code of Civ. P. art. 4701, which cannot be used until the lessee’s right of possession has ended.  New Article 2704 may have the effect of putting a new and lengthy step into the eviction process if the lessor does not have a lease that expressly permits him to terminate the lessee’s right of occupancy if he is late with his rent.  Article 2704 provides that if the lessee fails to pay the rent when due, the lessor must dissolve the lease in accordance with the dissolution provisions of the obligations articles before he may regain possession of the premises. (see also Article 2719) Unhappily, the obligations articles require that the dissolution be judicially decreed (La. Civ. Code art. 2013) in an ordinary proceeding, unless the lessor has had the foresight to include in his lease a provision stating that the lessor has the right to dissolve the lease by notice to the lessee if the lessee is late with his rent.  If this lease dissolution clause is in the lease, the obligations articles permit the lessor to dissolve the lease by notice (La. Civ. Code art. 2017).  Consequently, it is now very important for each party to include a provision in the lease stating that if the other party defaults, the non-defaulting party may dissolve (terminate) the Lease by notice.   


Articles 2705 and 2706 provide that (i) without a contrary agreement, an agricultural lessee may not seek a rent abatement for loss of his unharvested crops unless the an unforeseeable and extraordinary event has destroyed at least one-half his crops, and his insurance or other recovery will be taken into account in determining the abatement amount, and (ii) if the rent is a portion of the crops, and provided that the loss of the crops is not caused by the lessee’s or the lessor’s fault, then the lessor and the lessee will bear the loss proportionately.  These provisions are new, but were drawn from principles outlined in Articles 2743 and 2744 (superseded) and certain co-ownership principles.  However, they show the importance of drafting an agricultural lease in a way that requires the lessee to maintain insurance on his crops and that specifies the situations in which the lessee is entitled to a rent abatement if his crops are lost by act of god or other disaster, as well as the calculation of this abatement.     

IV. The Lessor’s Statutory Security Right.

The Lessor’s Privilege:  Arts. 2707-2710.


The Lease Articles still grant the lessor an automatic legal privilege on his lessee’s property located on a leased immovable to secure the payment of rent and other lease obligations (in an agricultural lease, the fruits of the land are covered by this privilege).  Article 2707.  In recent years, however, the lessor’s privilege has lost much of its usefulness for three reasons:  first, it is subordinate to a contractual security interest granted under Chapter 9 of the Louisiana Commercial Laws, La. R.S.  SEQ CHAPTER \h \r 1§ SEQ CHAPTER \h \r 1§10:9-101 et seq. (see La. R.S.  SEQ CHAPTER \h \r 1§9:4770); second, it is a statutory lien that does not survive a lessee’s bankruptcy filing (Bankruptcy Code, Section 545(3) and (4)); and third, it is very expensive to have the lessee’s property seized by the sheriff and sold, particularly since the sheriff must be paid a commission and the storage of the property in the premises without violation of the lessee’s peaceful possession frequently becomes an issue. Please note that many modern leases now contain language in which the lessee grants the lessor a contractual security interest in the property placed on the premises, but to “perfect” this security interest as to third persons, the lessor must not only get the lessee to sign this granting language, but must also file a financing statement in the appropriate records. 


Nevertheless, since a lessor’s privilege is useful in some circumstances, the coverage and effect of the lessor’s privilege are fully explored in the new Lease Articles.  As before, the sublessee’s property is affected, but only to the extent that he is indebted to the lessee at the time of the seizure.  Article 2708.    Article 2709 effects a small change in the law by permitting the lessor to seize a third party’s property located on the premises unless the lessor knows that the property is not the lessee’s property.  Under Article 2707 (superseded), the lessor was permitted to seize the third person’s property only if it was on the premises by its owner’s consent, putting the lessor in the uncomfortable position of having to determine not only what property was not owned by the lessee, but also the state of mind of its owner.  Article 2709 makes the lessor responsible only for his own knowledge.  Under Article 2709, the third person may still recover his property by establishing his ownership prior to its judicial sale as provided in Article 1092 of the Louisiana Code of Civil Procedure.
  Please note that the new Lease Articles have omitted Article 2708 (superseded)’s statement that the lessor’s privilege does not apply to property only transiently or accidentally on the premises since the lessor’s knowledge of whether the property belongs to the lessor is now the test.


If the movables are removed from the premises, the lessor may continue to assert his privilege as long as they continue to be lessee’s property and can be identified.  Article 2710.  This is the same language that was contained in Article 2709 (superseded), as is Article 2710’s statement that if property has already been seized by the sheriff, then it need not be seized again, but the lessor may enforce his privilege without another seizure (presumably, this will be applicable only if the property is worth more than the superior Article 9 security interest for which it was already seized).

V. The Transfer of the Parties’ Rights.
The Transfer of the Leased Property:  Arts. 2711-12.

Article 2711 states the principle that the transfer of the leased property does not terminate the Lease.  The contract continues since a lease is a personal contract between the parties.  However, since a third party who acquires an immovable that is subject to an unrecorded lease is not bound by that lease (Article 2712), the seller/lessor that does not obligate his purchaser to assume the lease obligations will have liability to his lessee for breach of his warranty of peaceful possession (Article 2712 uses the phrase, “for any loss the lessee sustained as a result of the transfer”).

Sublease Assignment, and Encumbrance:  Art. 2713.


Article 2713 has changed Louisiana law with respect to the lessee’s right to sublease, assign, and encumber his lease rights considerably.  First, it states the old rule that the lessee has the right to sublease, assign, or encumber his rights unless expressly prohibited in the Lease.  Then it completely changes existing law by stating that “A provision that prohibits one of these rights is deemed to prohibit the others, unless a contrary intent is expressed.”  It was never the law that a prohibition against assignment automatically prohibited sublease or that a provision that prohibited sublease automatically prohibited a leasehold mortgage.  Finally, it returns us to the accepted legal principle that a provision limiting the lessee’s right to sublease or otherwise transfer his interest is strictly construed against the lessor (although most areas of construction have been taken over by the second sentence of Article 2713, and not in the lessee’s favor) .    


Article 2713 makes drafting a clear assignment, sublease, transfer, and encumbrance clause equally important to both parties.  The parties should specify whether sublease is permitted, whether assignment is permitted, whether transfer by merger is permitted, and whether the mortgage of the lessee’s interest is permitted.  The lessee must be very careful because if one of these transfers is prohibited, then all are prohibited.  

VI. The Termination of the Lease.

Expropriation, Loss, and Destruction:  Art. 2714, 2715.


The lease terminates without either party owing damages to the other if the leased property is lost or totally destroyed, without either party’s fault, or taken by a governmental authority.  Article 2714.  The only change from Article 2697 (superseded) is the addition of the phrase “without either party’s fault.” The placement of this clasue raises the question whether the lease continues in effect after a casualty if one party or the other is at fault; however, this phrase was added for the primary purpose of permitting damages if one party was at fault in the loss or destruction, and the absurd construction of continuing the lease after loss of the leased thing is unlikely.   

Under Article 2715, if the leased property is only partially destroyed, lost, or expropriated, then (i) if it is without the lessee’s fault, the lessee may obtain a reduction of the rent or a dissolution of the lease, according to the circumstances, and (ii) if it is with the lessor’s fault, the lessee may also demand damages (this is new, Article 2697 (superseded) stated that neither total nor partial destruction entitled the lessee to damages, but it did not deal with the lessor’s fault).  Article 2715 doesn’t mention the lessor’s remedies, but neither did the old Lease Articles.  

Article 2715 contains the somewhat cryptic statement that “If the impairment of the use of the leased thing was caused by circumstances external to the leased thing, the lessee is entitled to a dissolution of the lease, but is not entitled to diminution of the rent.”  This principle stems from old Article 2699 (superseded), which stated that if without the fault of the lessor, the leased property ceases to be fit for the purpose for which it is leased, then the lessee may obtain the dissolution of the lease, but no damages.  The example given is a neighbor’s raising his walls too high to permit light to come into a leased house.  This statement is too encompassing in light of the new Lease Articles’ repair and replacement obligations imposed on the lessor.  However, the principle has been preserved in Article 2715, and this Article permits the lessee to terminate but otherwise relieves the lessor from liability when the unfitness for use is caused, not by a lack of repairs, but by something outside of the leased property, something that it is not within the lessor’s power to fix.

Additional Termination Provisions:  Arts. 2716, 2717, 2718, 2720.


The lease does not terminate by reason of the death of the lessor or the lessee, or the dissolution of a corporation, partnership, or limited liability corporation.  Article 2717 (restating 2731 (superseded)).

    
If the property is leased by its usufructuary, the lease ends upon the termination of the usufruct.  Article 2716 (restating the rule of Article 2730 (superseded)).  If the usufructuary did not tell the lessee that he held only a usufruct in the property, he is liable to the lessee for the termination.  Article 2716 (Article 2730 (superseded) stated this in the negative – that is, the lessee had no right to damages from the lessor if he had told the lessee that he was a usufructuary).


Article 2718 changes the law by restricting the rights of parties that have established a lease having a certain term, but that have given one of the parties the right to terminate before the end of that period.  It states that the party with the right to terminate can do so only “by giving the notice specified in the lease contract or the notice provided in Articles 2727 through 2729, whichever period is longer.”  To emphasize that this rule is a rule of public policy and supersedes contracts to the contrary, it provides, “The right to receive this notice may not be renounced in advance.”  The key provision setting out this notice of termination that cannot be waived is Article 2728, which is quoted above.  The most important provision of Article 2728 is the clause that stipulates that in a lease longer than a month, the notice of termination must be given at least thirty (30) calendar days before the effective date of termination.  Consequently, under Article 2718, if parties enter into a lease of an immovable with a term of a year, but stipulate that the lessee may terminate this lease at any time by ten (10) days oral notice to the lessor, then this provision is not enforceable – Article 2718 requires that the lessee give the lessor no less than thirty (30) days prior written notice.  Similarly, if a lessor rents kiosk space in a retail mall to a lessee for two months, but both parties reserve the right to terminate on ten (10) days oral notice, then under Article 2718, neither party will have this right – both parties must either wait until the end of the term or give the other party thirty (30) days prior notice in writing.  So in drafting leases, beware termination options.  You will need to check the new Lease Articles to be sure that you have not violated Louisiana’s public policy as set out in new Article 2718.


A Lease with a fixed term (e.g., a lease with a term of a certain number of years) terminates when that term ends, with no notice, “unless the lease is reconducted or extended.”  Article 2720.  This statement has no corresponding provision in the old Lease Articles.  Because under the reconduction articles discussed above, if the lessee remains in the leased premises for more than a certain period without “opposition,” which presumably means notice from the lessor, the lease remains in effect, the primary application of Article 2720 would appear to be to permit a lessor to obtain the eviction of a holdover tenant without prior notice if he files the eviction before the end of the reconduction period.

� Article 2677 places the substance of the first sentence of La. R.S. §9:3204 into the Civil Code by providing that when in an agricultural lease, the rent is a portion of the crops, this portion is the property of the lessor at all times.


� A lessor that sells a third person’s property without giving the third person constitutionally adequate notice risks all kinds of challenges and claims notwithstanding Article 2709’s statement that he may do so if the third person does not come forward.


�  Please note that Articles 2711 and 2712 add “unless the contrary had been agreed between the lessor and the lessee.”  The use of this phrase in Articles 2711 and 2712 does not mean that this phrase is not implicit in the articles other than the Lease Articles setting out the Lessor’s warranty of peaceable possession.  Article 2699 and Article 2718 expressly limit the parties’ right to contract in the enumerated respects, and the jurisprudence states that the lessor’s warranty of peaceable possession cannot be waived as a matter of public policy, but the other Lease Articles should apply only if the parties have not agreed otherwise.
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